PART I
RULES FOR COURTSI MARTIAL

CHAPTER |. GENERAL PROVISIONS

Rule 101. Scope, title

(a) In general. Theserules govern the procedures
and punishmentsn all courtsmartial and, whenever
expresslyprovided, preliminary, supplementaryand

appellateproceduresand activities.

(b) Title. Theserules may be known and cited as
the Rules for CourtsMartial (R.C.M.).

Rule 102. Purpose and construction

(a) Purpose.Theserules are intendedto provide for
the just determinationof every proceedingrelating
to trial by courtmartial.

(b) Construction.Theserules shall be construedto
securesimplicity in procedure,fairnessin adminis
tration, and the elimination of unjustifiable expense
and delay.

Rule 103. Definitions and rules of
construction

The following definitions and rules of construe
tion apply throughoutthis Manual, unlessotherwise
expresslyprovided.

(1) A Ar t referste articlesof the Uniform Code
of Military Justice unless the context indicates
otherwise.

(2) A Ca pd 4 sadeansa generalcourtmartial to
which a capital offensehasbeen referredwith an
instructionthat the casebe treatedas capital, and, in
the caseof a rehearingor new or other trial, for
which offense death remainsan authorizedpunish
ment under R.C.M. 810(d).

(3 A Capot aé mesaesan offense for which
deathis an authorizedpunishment under the code
andPartlV of this Manualor underthe law of war.
(4) A C o drefabsto the Uniform Code of Military
Justice,unlessthe contextindicatesotherwise.

Discussion

The Uniform Codeof Military Justiceis setforth at Appendix2.

(5 A Co mma mMmeamga dommissionedofficer in
commandor an officer in chargeexceptin PartV or
unlessthe contextindicatesotherwise.

(6) i Co nv amnit m gincludesa bommissioned
officer in commandfor the time being and succes
sorsin command.

Discussion

SeeR.C.M. 504 concerningwho may convenecourtsmartial.

(7) A C o pryeansan accuratereproduction, how
ever made.Whenevemecessarand feasible,a copy
may be made by handwriting.
(8) A Cowm tr t inaudes, depending on the
context:

(A) The military judge and membersof a general
or specialcourtmartial;

(B) The military judge when a sessionof a gen
eral or special courtmartial is conducted without
membersunder Article 39(a);

(C) The military judge whena requestfor trial by
military judge alone has been approved under
R.C.M. 903;

(D) The membersof a specialcourtmartial when
a military judge has not beendetailed;or

(E) The summarycourtmartial officer.

(9) A D a yVgheni period of time is expressedn a
numberof days,the period shall be in calendardays,
unlessotherwise specified. Unless otherwise spect
fied, the date on which the period beginsshall not
count, but the date on which the period ends shall
count as one day.

(10) A D e t mearlisto order a personto performa
specific temporaryduty, unlessthe contextindicates
otherwise.

(11) A Ex p | ameansgenpowders,powdersused
for blasting, all forms of high explosives,blasting
materials, fuzes (other than electrical circuit

breakers),detonators,and other detonatingagents,
smokelesspowders, any explosive bomb, grenade,
missile, or similar device, and any incendiarybomb
or grenadefire bomb,or similar device,and any
other compound,mixture, or device which is an ex-

plosive within the meaningof 18 U.S.C. 8§ 232(5) or

844()).

(12) A Fi r ermaeansany weapon which is de-



signedto or may be readily convertedto expel any

projectile by the action of an explosive.

(13) A J o iimdonnectionwith military organiza

tion connotes activities, operations, organizations,
and the like in which elementsof more than one
military service of the same nation participate.

(14) A Me mb eThesmeinbersof a courtmartial
are the voting membersdetailed by the convening
authority.

(15) A Mi | | u d ogadsthe presidingofficer of

a generalor specialcourtmartial detailedin accord

ancewith Article 26. Exceptas otherwiseexpressly
provided,in the contextof a summarycourtmartial

fimi | j ud mpgudlesthe summarycourtmartial

officer or in the context of a special courtmartial
without a military judge,the presidentUnlessother

wise indicated in the context,it hmditary j ud g e 0

meansthe military judge detailedto the courtmar
tial to which chargesin a casehave beenreferred
for trial.

(16) A P a r Pasty, id the context of partiesto a
courtmartial, means:

(A) The accusedand any defenseor associateor
assistantdefensecounseland agentsof the defense
counselwhen acting on behalf of the accusedwith
respectto the courtmartial in question;and

(B) Any trial or assistantrial counselrepresent
ing the United States and agentsof the trial counsel
when acting on behalf of the trial counsel with
respectto the courtmartial in question.

(17) A St jadgda d v o crednsA udge advocate
so designatedn Army, Air Force,or Marine Corps,
and meansthe principal legal advisorof a command
in the Navy and Coast Guard who is a judge
advocate.

(18) fisua spont® meansthat the personinvolved
actsonthatp e r s initrative, without the needfor

a request,motion, or application.

(19) A Wa rtime o f .For purposeof R.C.M.

1004(c)(6)and of implementingthe applicablepara

graphsof PartslV andV of this Manualonly, it i me

of w a rm@ansa period of war declaredby Congress
or the factual determinationby the Presidentthat the
existence of hostilities warrants a finding that a
fit i ofewa r exists for purposesof R.C.M.
1004(c)(6) and PartsIV and V of this Manual.
(20) A Wr i t include® printing and typewriting
and reproductionof visual symbolsby handwriting,
typewriting, printing, photostating,photographing,

magneticimpulse, mechanicalor electronic record
ing, or other form of data compilation.

Discussion

The definition of A wr i includeglétters, words, or numbersset
down by handwriting, typewriting, printing, photostating,
photographingmagneticimpulse, mechanicalor electronic recor
ding, or any otherform of datacompilation. This sectionmakesit
clear that computersand other modern reproductionsystemsare
included in this definition, and consistentwith the definition of
i wr i tini Militpy Rule of Evidence1001. The definition is
comprehensivecovering all forms of writing or recording of
words or word-substitutes.

(21) The definitions and rules of constructionin 1
U.S.C.88 1 through5 andin 10 U.S.C.88 101 and
801.

Discussion

1 U.S.C.881 through5, 10 U.S.C.§ 101,and 10 U.S.C.§ 801
(Article 1) are set forth below.
1 U.S.C.§ 1. Wordsdenotingnumber,gender,and so forth.
In determiningthe meaningof any Act of Congressunless
the context indicates otherwis@
words importing the singular include and apply to
several persons, parties, or things; words importing the plural
include the singular;
words importing the masculinegenderinclude the
feminine as well;
words usedin the presenttenseinclude the future
as well as the present;
the words i ns amdef®i ns@eres and 0O
fi | u n ahall ieclide every idiot, lunatic, insane person, and

person non compos mentis; the wordsfiper asmfiazvhoever o

include corporations,companies,associationsfirms, partnerships,
societies,and joint stock companiesas well as individuals;
fi o f f indudesahny personauthorizedby law to
perform the duties of the office;
Asi gnatisudédd c Mmélugesa noark when
the personmaking the sameintendedit as such;
fi o a indludesaffirmation, and fi s w oincludes
affirmed;
§ 2.1 Co u mdinclading i p a r ansl o, foith.
The word fi ¢ 0o u mdlugesa parish, or any other
equivalentsubdivisionof a Stateor Territory of the United States.
§ 3.7 V e s asmdludingall meansof watertransportation.
The word fi v e s matutles every description of
watercraftor other artificial contrivanceused or capableof being
used,as a meansof transportationon water.
§ 4.1 V e h iagircleding all meansof land transportation.
The word fi v e h iincludes@very description of
carriage or other artificial contrivanceusedor capableof being
used,as a meansof transportationon land.
8§ 5. i Comp anfyas s o ¢ asantludingnsaccessors
and assigns.

The word i ¢ 0 mp arrfiyats s 0 ¢ rert useal n 0 ,

in referenceto a corporation,shall be deemedto embracethe



words fi s u ¢ ¢ arsl assignsof such companyorassoci at i on L1)fi Ar iNationalGuardof the United St a tmeassd

in like manneras if theselastnamedwords, or words of similar
import, were expressed.

10 U.S.C. § 101. Definitions

In addition to the definitionsin sectionsl1-5 of title 1, the
following definitions apply in this title:

(1) A Un i Steadt ie a geographicsense, means the
Statesand the District of Columbia.

(2) Exceptas providedin section101(1) of title 32 for
laws relating to the militia, the National Guard,the Army Na
tional Guard of the United States,and the Air National Guard of
the United States,i T e r r rndarsany Territory organizedafter
this title is enacted,so long as it remainsa Territory.

(3) i P o s s e mduiesthesvivgin Islands,the Canal
Zone, Guam, American Samoa,and the Guanoislands,so long as
they remain possessionshut doesnot include any Territory or
Commonwealth.

(4) A Ar nfear anmeansihe Army, Navy, Air Force,
Marine Corps, and Coast Guard.

(5) A De p ar twhea usédvith respectto a military
department,meansthe executive part of the departmentndall
field headquartersforces, reserve components,installations, ac
tivities, and functions under the control or supervision of the
Secretaryof the departmentWhen used with respectto the De-
partmentof Defense,it meansthe executive partof the depart
ment, including the executive parts of the military departments,
and all field headquartersforces, reserve components,installa
tions, activities, and functions underthe control or supervisionof
the Secretaryof Defense,including those of the military depart
ments.

(6) i E x e c pait of thed e p a r tmeensihe exec
utive part of the Departmentof the Army, Department of the
Navy, or Departmentof the Air Force, asthe casemay be, at the
seat of government.

(7)AMi | de pay tmeanstheDeépartmentof the
Army, the Departmenbf the Navy, and the Departmentof the
Air Force.

(8) M S e c rcea ncr eymenedd 0

(A) the Secretaryof the Army, with respectto
mattersconcerningthe Army;

(B) the Secretaryof the Navy, with respectto mat
ters concerningthe Navy, the Marine Corps, and the CoastGuard
when it is operatingas a servicein the Navy;

(C) the Secretaryof the Air Force, with respectto
mattersconcerningthe Air Force; and

(D) the Secretary of Homeland Security, with
respectto matters concerningthe Coast Guard when it is not
operatingas a servicein the Navy.

(9) A Nat iGumartansthe Army National Guard
and the Air National Guard.

(10) A Ar ngtional Gu a rneeansthat part of the
organizedmilitia of the severalStates and Territories, Puerto
Rico, and the Canal Zone, andthe District of Columbia, active
and inactive, that

(A) is a land force;

(B) is trained,and hasits officers appointed,under
the sixteenthclauseof section8, article 1, of the Constitution;

(C) is organized,armed, and equipped wholly or
partly at Federalexpense;and

(D) is federally recognized.

the reserve componentof the Army all of whose membersare
membersof the Army National Guard.

(12) A A iNational Gu a rmeansthat part of the organ
ized militia of the severalStatesand Territories, PuertoRico, the
Canal Zone, and the District of Columbia, active and inactive,
tha®

(A) is an air force;

(B) is trained,and hasits officers appointed under
the sixteenthclauseof section8, article 1, of the Constitution;

(C) is organized,armed,and equippedwholly or
partly at Federalexpense;and

(D) is federally recognized.

(13) fi A iNational Guard of the United St a tmea®
the reservecomponentof the Air Forceall of whosemembersare
membersof the Air National Guard.

(14) A Of f imeaascommissionedbr warrant officer.

(15) A Co mmi s e f D hiecdde®a commissioned
warrant officer.

(16) A Wa r rod rf ti nmeans @ person who holds a
commissionor warrantin a warrant officer grade.

(17) A En | me Mmé éneaasa personin an enlisted
grade.

(18) i Gr a mhemrmsa step or degree,in a graduated
scaleof office or military rank that is establishedand designated
as a gradeby law or regulation.

(19) A R a nrkeans the order of precedenceamong
membersof the armed forces.

[Definitions establishedin clauses(18) and (19) postdate the
enactmentof the codeand, as a result, differ from usageof the
sametermsin the code and currentand prior Manual provisions.
See Articles 1(5) and 25(d)(1); R.C.M. 1003(c)(2); paragraphs
13c(1), 83c(2), and 84c, Part IV, MCM, 1984. MCM 1951 re-
ferred to officer personnelby 6 r a ankl énlisted personnelby
fi g r aSeeparagraphdic, 16b, 126d, 126i, and 168, MCM,
1951. A R a nakdefinedin 10 U.S.C. § 101, clause(19) above,
refersto the MCM, 1951 provision regardingfl | i precadence,
numbers,ands e n i oParagraphl2®i, MCM, 1951; see also
paragraph126i, MCM, 1969 (Rev). Except where lineal position
or seniority is clearly intended,rank, as commonlyand tradition

ally used,and graderefer to the currentdefinitonof Aigr ade . 0]
(20) i Rat imeagsthe name (suchasfiboat swai nos

mat erésgribedfor membersof an armedforce in an occupa

tional field. i R a tmeadsthe name(suchasfic hbe &t swai nos

mat @résgribedfor membersin the samerating or other cate
gory who are in the same grade (such as chief petty officer or
seamanapprentice).

[Note: The definitionsin clauses (3), (15), (18)}(21), (23)(30),
and (31)(33) reflect the adoption of terminology which, though
undefinedin the source statutesrestated in this title, represents
the closestpracticableapproximationof the waysin which the
terms defined have beenmost commonlyused.A choicehasbeen
made where establishedusesconflict.]

(21)fi Aut h osrt ir zamahsthe largestnumber of
membersauthorizedto be in an armed force, a component,a
branch,a grade,or any other categoryof the armed forces.

(22) A A c tdi uvt eyeansfull-time duty in the active
military serviceof the United States.It includesfull-time training
duty, annual training duty, and attendancewhile in the active
military service,at a schooldesignatedas a serviceschoolby law
or by the Secretaryof the military departmentconcerned.

(23) it A c tdutyfer a period of morethan30d ay s 0



meansactive duty undera call or order that doesnot specify a
period of 30 days or less.

(24) fi A c tsievrevmeansserviceon active duty.

(25) A A c tsitvaemeassthe statusof a reservecom
missioned officer, other than a commissioned warrant officer,
who is not in the inactive Army National Guard or inactive Air
National Guard, on an inactive statuslist, or in the Retired Re-
serve.

(26) i S u p pihcludesmaterial, equipment,and stores
of all kinds.

(27) i P aigcludesbasic pay, specialpay, retainerpay,
incentive pay, retired pay, andequivalent pay, but does notin-
clude allowances.

(28) 1 S h ad usedlin an imperative sense.

(29) i Ma yistusedin a permissive sense.The words
fi nmersonmay. . . @eanthat no personis required,authorized,
or permittedto do the act prescribed.

(30) A I n c | nuednefisi on ¢ butiig reotslimited t o .

(31) Al nadutyt v @i meandg O

(A) duty prescribedfor Reservesby the Secretary
concernedunder section206 of title 37 or any other provision of
law; and

(B) special additional duties authorized for Re
serveshy an authority designatedby the Secretaryconcernedand
performed by them on a voluntary basisin connectiorwith the
prescribedtraining or maintenanceactivities of the units to which
they are assigned.

It includesthosedutieswhenperformedby Reservesn their
statusas membersof the National Guard.

(32) i S p o meaasbusbandor wife, asthe casemay
be.

(33) i R e g uwith regpectto an enlistment,appoint
ment, grade, or office, meansenlistment,appointment,grade, or
office in a regular componentof an armed force.

(34) i Re s e withh eespectto an enlistment,appoint
ment, grade, or office, meansenlistment,appointment,grade, or
office held as a Reserveof an armed force.

(35) i Or i g ivith adspectto the appointmentof a
memberof the armed forcesin a regular or reservecomponent,
refersto his most recentappointmentin the componentthat is
neither a promotion nor a demotion.

(36) Repealed.

(37)fi Ac tdutwl ei séansa singlelist for the Army,
Navy, Air Force or Marine Corps (required to be maintained
under section 620 of this title) which containsthe namesof all
officers of that armed force, other than officers describedin
section 641 of this title, who are serving on active duty.

(38) i Me d io ¢ & | nweansaa officer of the Medical
Corpsof the Army, an officer of the Medical Corpsof the Navy,
or an officer in the Air Force designatedas a medical officer.

(39) i D e na fafl i meansan officer of the Dental
Corpsof the Army, an officer of the Dental Corpsof the Navy, or
an officer of the Air Force designatedas a dental officer.

(40) A Ge nef fimeansan officer of the Army,
Air Force, or Marine Corps serving in or having the grade of
general,lieutenantgeneral,major general,or brigadier general.

(41) A Fl @fgf i means an officer of the Navy or
Coast Guard serving in or having the grade of admiral, vice
admiral, rear admiral, or commodore.

10 U.S.C. § 801. Article 1. Definitions In this chapter:

(1) A J u dAgwecate Ge n e rmedng) severally, the
JudgeAdvocatesGeneralof the Army, Navy, and Air Forceand,
exceptwhen the CoastGuard is operatingas a service in the
Navy, an official designatedo serve as JudgeAdvocate General
of the Coast Guard by the Secretaryof Homeland Security.
[NOTE: The Secretaryof Homeland Security has designatedthe
Chief Counsel,U.S. CoastGuard,to serveas the JudgeAdvocate
Generalof the CoastGuard.].

(2) The Navy, the Marine Corps, and the Coast Guard
when it is operatingas a servicein the Navy, shall be considered
as one armed force.

(B)A Comma md if migcledesdnly commissioned
officers.

(4) A Of fih c & |’ rngeanda memberof the Navy,
the Marine Corps, or the Coast Guard designatedas such by
appropriateauthority.

(5) i Su p econmimesioned f f i nceansa commis
sioned officer superiorin rank or command.

(6) i C a dneetinda cadetof the United StatesMilitary
Academy,the United States Air Force Academy,or the United
StatesCoast Guard Academy.

(7) A Mi d s h i meansanntdshipmanof the United
StatesNaval Academyand any other midshipmanon active duty
in the naval service.

(8) i Mi | irefemstoyamy or all of the armedforces.

(9) i A ¢ ¢ unseansadpersonwho signs and swearsto
charges,any personwho directs that chargesnominally be signed
and sworn to by another,and any other person who has an
interestother than an official interestin the prosecutionof the
accused.

(10) A Mi | j u d ogadsan official of a generalor
special courtmartial detailedin accordancewith section 826 of
this title (article 26). [Seealso R.C.M. 103(15).]

(11) REPEALED
[Note: The definition for i | & W e c i wadrapealeddy Public
Law 109241, title 1l, § 218(a)(1),July 11, 2006,120 Stat. 256.
Thetext wasstrickenbut subsequenparagraphsvere not renum
bered.]

(12)fA L e g & F i nee&nsany commissionedofficer of
the Navy, Marine Corps, or Coast Guard designatedto perform
legal duties for a command.

(13) A J u Ag & o craeBn® O

(A) an officer of the JudgeAdvocateGener al 6s

Corps of the Army or Navy;

(B) an officer of the Air Forceor the Marine Corps
who is designatedas a judge advocate;or

(C) a commissionedofficer of the Coast Guard
designatedfor specialduty (law).

(14)ACl asisnf 0k dA)tmeansady informa
tion or material that has been determinedby an official of the
United Statespursuantto law, an Executive Order, or regulation
to require protectionagainst unauthorizeddisclosure for reasons
of national security, and (B) any restricted data, as defined in
section 2014(y) of title 42, United StatesCode.

(15)fi Nat is @ aImeéahsthé@national defenseand
foreign relations of the United States.



Rule 104. Unlawful command influence
(a) Generalprohibitions.

(1) Conveningauthorities and commandersNo
convening authority or commander may censure,
reprimand,or admonisha courtmartial or other mil-
itary tribunal or any member, military judge, or
counselthereof, with respectto the findings or sen
tence adjudgedby the courtmartial or tribunal, or
with respecto any other exerciseof the functionsof
the courtmartial or tribunal or such personsin the
conductof the proceedings.

(2) All personssubjectto the code. No person
subjectto the codemay attemptto coerceor, by any
unauthorizedmeans,influence the action of a court
martial or any other military tribunal or any member
thereof,in reachingthe findings or sentencen any
caseor the action of any convening,approving, or

reviewing authority with respectto suchaut hor

judicial acts.
(3) Exceptions.

(A) Instructions. Subsectionga)(1) and (2) of
the rule do not prohibit generalinstructionalor in-
formational courses in military justice if such
coursesare designedsolely for the purposeof in-
structing personnelof a commandin the substantive
and proceduralaspectsof courtsmartial.

(B) Court-martial statements. Subsections
(a)(1) and (2) of this rule do not prohibit statements
and instructionsgiven in open sessionby the mili-
tary judge or counsel.

(C) Professional supervision. Subsections
(a)(1) and (2) of this rule do not prohibit action by
the Judge Advocate General concerned under
R.C.M. 109.

(D) Offense.Subsection(a)(1) and (2) of this
rule do not prohibit appropriateaction againsta per
son for an offense committed while detailed as a
military judge, counsel,or memberof a courtmar
tial, or while servingas individual counsel.

(b) Prohibitions concerningevaluations.

armed forces should be retainedon active duty, no
personsubjectto the code may:

(A) Consider or evaluatethe performanceof
duty of any such personas a memberof a court
martial; or

(B) Give a less favorablerating or evaluation

of any defensec ouns el or <aueseli al Vi ct
because of the zeal with which such counsel
representechnyc | i ent . As used in thi
victi mso counsel o ar e judge

accordance with 10 U.S.C. 1044m¢e designated as
Special Victimsd Counsel

(2) Evaluationof military judge.

(A) Generalcourtsmartial. Unlessthe general
courtmartial was convenedby the Presidentor the
Secretaryconcernedneitherthe conveningauthority
nar 9n3 @emberof the conveninga ut h ostafft y 6 s
may’ prepareor review any report concerningthe
effectivenessfitness, or efficiency of the military
judge detailedto a generalcourtmartial, which re-
latesto the performanceof duty asa military judge.

(B) Special courtsmartial. The conveningau
thority may not prepareor review any report con
cerning the effectivenessfitness, or efficiency of a
military judge detailed to a special courtmartial
which relatesto the performanceof duty asa mili-
tary judge. When the military judge is normally
rated or the military j u d grepdrtss reviewed by
the conveningauthority, the mannerin which such
military judge will be rated or evaluatedupon the
performanceof duty as a military judge may be as
prescribedin regulationsof the Secretaryconcerned
which shall ensurethe absenceof any command
influencein the rating or evaluationof the military
j u d dguedidas performance.

Discussion

Seeparagraph22 of Part IV concerningprosecutingviolations of
Article 37 under Article 98.

(1) Evaluation of member, defense counsel, or

speci al
effectivenessfitness, or effi- ciency report or any
other report or documentusedin whole or in part
for the purposeof determiningwhethera member
of the armedforcesis qualified to be advancedin
grade, or in determining the as signment or
transfer of a member of the armed forces, or in
determiningwhethera memberof the

v i .clb thengréparation of ras e |

Rule 105. Direct communications:

convening authorities and staff judge
advocates; among staff judge advocates

(a) Conveningauthoritiesand staff judge advocates.
Conveningauthoritiesshall at all timescommunicate
directly with their staff judge advocatesin matters
relating to the administrationof military justice.

(b) Amongstaffjudge advocatesand with the Judge
AdvocateGeneral. The staff judge advocateof any
commandis entitled to communicatedirectly with



the staff judgeadvocateof a superioror subordinate
command,or with the Judge Advocate General.

Discussion
SeeR.C.M. 103(17) for a definition of staff judge advocate.

Rule 106. Delivery of military offenders to
civilian authorities

Under suchregulationsasthe Secretaryconcerned
may prescribe, anember of the armedforces ac
cusedof an offenseagainstcivilian authority may be
delivered,upon requestto the civilian authority for
trial. A membermay be placedin restraintby mili-
tary authoritiesfor this purposeonly uponreceiptof
a duly issuedwarrantfor the apprehensiorof the
memberor upon receiptof information establishing
probable cause that the membercommitted an of-
fense,and upon reasonabléelief that suchrestraint
is necessary.Such restraintmay continue only for
such time as is reasonablynecessaryto effect the
delivery.

Discussion

SeeR.C.M. 1113(e)(2)(A)(ii) for the effect of suchdelivery on
the executionof a courtmartial sentence.

Rule 107. Dismissed o f f i cright dos
request trial by court-martial

If a commissionedofficer of any armed force is
dismissedby order of the Presidenunder10 U.S.C.
§ 1161(a)(3),that officer may apply for trial by
generalcourtmartial within a reasonabldime.

Discussion

SeeArticle 4 for the procedurego be followed. Seealso Article
75(c).

Rule 108. Rules of court

The Judge Advocate Generalconcernedand per
sonsdesignatedyy the JudgeAdvocateGeneralmay
makerules of court not inconsistentwith theserules
for the conductof courtmartial proceedings.Such
rules shall be disseminatedn accordancewith pro-
ceduresprescribedby the Judge Advocate General
concernedor a personto whom this authority has

been delegated.Noncompliance with such proce
dures shall not affect the validity of any rule of
court with respectto a party who hasreceivedactual
and timely notice of the rule or who has not been
prejudicedunder Article 59 by the absenceof such
notice. Copiesof all rules of courtissuedunderthis
rule shall be forwardedto the JudgeAdvocate Gen
eral concerned.

Rule 109. Professional supervision of
military judges and counsel

(a) In general. Each JudgeAdvocate Generalis re-

sponsiblefor the professionalsupervisionand disck

pline of military trial and appellatemilitary judges,
judge advocatesand other lawyers who practicein

proceedingggovernedby the code and this Manual.
To dischargethis responsibility each JudgeAdvo-

cate General may prescribe rules of professional
conductnot inconsistentwith this rule or this Manu

al. Rules of professionalconduct promulgatedpur-

suant to this rule may include sanctions for

violations of suchrules. Sanctionsmay include but

are not limited to indefinite suspensiorirom practice
in courtsmartial and in the Courtsof Criminal Ap-

peals.Suchsuspensionsnay only be imposedby the

JudgeAdvocate Generalof the armedservice of

such courts. Prior to imposing any discipline under
this rule, the subjectof the proposedaction mustbe

provided notice and an opportunityto be heard.The
Judge Advocate Generalconcernedmay upon good
cause shown modify or revoke suspensionProce

duresto investigatecomplaintsagainstmilitary trial

judgesand appellatemilitary judgesare containedin

subsection(c) of this rule.

(b) Action after suspensioror disbarment.When a
Judge Advocate General suspendsa person from
practice or the Court of Appeals for the Armed
Forcesdisbarsa person,any Judge Advocate Gen
eral may suspendthat personfrom practice upon
written notice and opportunity to be heard in
writing.

(c) Investigationof judges.

(1) In general. Theserules and procedureprom
ulgated pursuantto Article 6a are establishedo in-
vestigate and dispose of charges, allegations, or
information pertainingto the fitnessof a military
trial judge or appellatemilitary judge to performthe
dutiesof thej u d goffice.s

(2) Policy. Allegationsof judicial misconductor



unfitnessshall be investigatedpursuantto the proce
dures of this rule and appropriateaction shall be
taken.Judicial misconductincludesany act or omis
sion that may serve to demonstrateunfitness for
further duty as a judge, including, but not limited to
violations of applicableethical standards.

Discussion

Theterm fi u n f i $houkl besconstruedbroadly, including, for
example,mattersrelating to the incompetencejmpartiality, and
misconductof the judge. Erroneousdecisionsof a judge are not
subjectto investigationunder this rule. Challengesto thesedeck
sions are more appropriatelyleft to the appellateprocess.

(3) Complaints.Complaintsconcerninga military
trial judge or appellatemilitary judge will be for-
wardedto the JudgeAdvocateGeneralof the service
concernedor to a persondesignatedby the Judge
Advocate Generalconcerned to receive such
complaints.

Discussion

Complaintsneednot be madein any specific form, but if possible
complaintsshould be madeunder oath. Complaintsmay be made
by judges, lawyers, a party, court personnel, membersof the
generalpublic or membersof the military community. Reportsin
the news mediarelating to the conductof a judge may also form
the basis of a complaint.

An individual designatedto receive complaints under this
subsectionshould have judicial experience.The chief trial judge
of a service may be designatedto receive complaints against
military trial judges.

(4) Initial action upon receipt of a complaint.
Upon receipt, a complaint will be screenedby the
Judge Advocate Generalconcernedor by the indi-
vidual designatedn subsection(c)(3) of this rule to
receivecomplaints.An initial inquiry is necessaryf
the complaint, taken as true, would constitutejudi-
cial misconductor unfitnessfor further serviceas a
judge. Prior to the commencemenbf an initial in-
quiry, the Judge Advocate Generalconcernedshall
be notified that a complaint has beenfiled and that
an initial inquiry will be conducted.The JudgeAd-
vocate Generalconcernedmay temporarily suspend
the subjectof a complaintfrom performing judicial
dutiespendingthe outcomeof any inquiry or inves
tigation conductedoursuantto this rule. Suchinquir-
ies or investigationsshall be conducted with
reasonabl@romptness.

Discussion

Complaints under this subsectiorwill be treatedwith confiden
tiality. Confidentiality protectsthe subjectjudge and the judiciary
when a complaint is not substantiated Confidentiality also en
couragesthe reporting of allegations of judicial misconduct or
unfitness and permits complaintsto be screenedwith the full
cooperationof others.

Complaints containing allegationsof criminality should be re-
ferred to the appropriatecriminal investigativeagencyin accord
ancewith Appendix 3 of this Manual.

(5) Initial inquiry.

(A) In general. An initial inquiry is necessary
to determineif the complaint is substantiated.A
complaintis substantiatedupon finding that it is
more likely than not that the subjectjudge hasen
gaged in judicial misconductor is otherwiseunfit
for further service as a judge.

(B) Responsibilityto conduct initial inquiry.
The JudgeAdvocate Generalconcernedor the per
son designatedto receive complaintsunder subsee
tion (¢)(3) of this rule will conduct or order an
initial inquiry. The individual designatedo conduct
the inquiry should, if practicablepe senior to the
subjectof the complaint. If the subjectof the com
plaint is a military trial judge, the individual desig
nated to conduct the initial inquiry should, if
practicable,be a military trial judge or an individual
with experienceas a military trial judge. If the sub
ject of the complaintis an appellatemilitary judge,
the individual designatedto conduct the inquiry
should, if practicable,have experienceas an appet
late military judge.

Discussion

To avoid the type of conflict prohibited in Article 66(g), the
Judge Advocate G e n e rdaslgriesshould not ordinarily be a
memberof the sameCourt of Criminal Appealsas the subjectof
the complaint. If practicable,a former appellate military judge
should be designated.

(C) Due process.During the initial inquiry, the
subjectof the complaintwill, at a minimum, be
given notice and an opportunityto be heard.

(D) Action following the initial inquiry. If the
complaintis not substantiategoursuantto subsection
(c)(5)(A) of this rule, the complaint shall be dis-
missedas unfounded.If the complaintis substant
ated, minor professionaldisciplinary action may be
takenor the complaintmaybe forwarded,with find-



ings and recommendationgo the JudgeAdvocate
Generalconcerned.Minor professionaldisciplinary
actionis definedas counselingor the issuanceof an
oral or written admonitionor reprimand.The Judge
AdvocateGeneralconcernedwill be notified prior to

taking minor professionaldisciplinary action or dis-

missinga complaint as unfounded.

(6) Action by the Judge AdvocateGeneral.

(A) In general. The Judge AdvocatesGeneral
are responsiblefor the professionalsupervi