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Overview

The Uniform Code of Military Justice (UCM]) provides the statutory framework for the
military justice system. In this Report, the Military Justice Review Group (MJRG) analyzes
each UCM] article, including its historical background, current practice, and comparison to
federal civilian law. The Report proposes substantive additions to the UCM] through 37
new articles, substantive statutory amendments to 68 articles, and includes consolidated
draft legislation incorporating all proposed changes. These proposed changes would
enhance the purpose of military law as stated in the Preamble to the Manual for Courts-
Martial (MCM): “[T]o promote justice, to assist in maintaining good order and discipline in
the armed forces, to promote efficiency and effectiveness in the military establishment, and
thereby to strengthen the national security of the United States.”

Establishing the Military Justice Review Group

This comprehensive review of the UCM] and MCM resulted from a request to the Secretary
of Defense by DoD’s senior uniformed leadership.

e In August 2013, the then-Chairman of the Joint Chiefs of Staff, General Martin
Dempsey, and the other members of the Joint Chiefs recommended that then-
Secretary of Defense Chuck Hagel order a holistic review of the UCM] in order to
ensure that it effectively and efficiently achieves justice consistent with due process
and good order and discipline.

e On October 18, 2013, Secretary Hagel directed the DoD General Counsel to conduct a
comprehensive review of the UCM] and the military justice system with support
from military justice experts provided by the military services. Secretary Hagel
directed the review to include an analysis of not only the UCM]J, but also its
implementation through the Manual for Courts-Martial and service regulations.

e The Secretary also directed the review to consider the report and recommendations
of the Response Systems to Adult Sexual Assault Crimes Panel (Response Systems
Panel), a twelve-month independent review and assessment of the systems used to
investigate, prosecute, and adjudicate adult sexual assault and related offenses in
the military, including the role of the commander in the administration of military
justice.

Guiding Principles

The DoD General Counsel established the MJRG with direction to take into account five
principles during its review:

e Use the current UCM] as a point of departure for baseline reassessment.

e Where they differ with existing military justice practice, consider the extent to
which the principles of law and the rules of procedure and evidence used in the trial
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of criminal cases in the United States district courts should be incorporated into
military justice practice.

e To the extent practicable, UCM] articles and MCM provisions should apply uniformly
across the military services.

e Consider any recommendations, proposals, or analysis relating to military justice
issued by the Response Systems Panel.

e Consider, as appropriate, the recommendations, proposals, and analysis in the
report of the Defense Legal Policy Board, including the report of that Board’s
Subcommittee on Military Justice in Combat Zones.

Major Legislative Proposals

This Report contains the MJRG’s completed review of the UCM]. Proposals for amendments
to the UCM] generally fall into seven categories. This Report’s major proposals would:

e Strengthen the Structure of the Military Justice System by—

(0}

Requiring issuance of guidance on the disposition of criminal cases similar to the
U.S. Attorneys Manual, tailored to military needs.

Mandating additional training for commanders and convening authorities
focused on the proper exercise of UCM] authority.

Establishing a military judge-alone special court-martial as an additional option
for disposition, similar to the judge-alone forum in civilian proceedings, with
confinement limited to a maximum of six months and no punitive discharge.

Establishing selection criteria for military judges, mandating tour lengths, and
requiring appointment of a Chief Trial Judge in each armed force.

Creating authority for military judges to handle specified legal issues that arise
before formal referral of a case to court-martial that would otherwise await a
ruling until after referral to court-martial.

Establishing a military magistrates program as an option for the services, with
magistrates authorized to preside over specified pre-referral matters upon
designation by a military judge, and to preside with the consent of the parties in
the proposed judge-alone special court-martial.

e Enhance Fairness and Efficiency in Pretrial and Trial Procedures by—

o

(0]

Continuing to enhance victims’ rights by:
» Creating the opportunity for victim input on disposition decisions at the
preliminary hearing stage.
* Providing for public access to court documents and pleadings.
= Treating victims consistently with regard to defense counsel interviews
and access to records of trial.

Expanding authority to obtain documents during investigations through
subpoenas and other process.
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Enhancing the utility of the preliminary hearing for the staff judge advocate and
convening authority and providing an opportunity for parties and victims to
submit relevant information on the appropriate disposition of offenses.

Replacing the current variable composition and voting percentages for court-
martial panels (military juries) with a requirement for a standardized number of
panel members and a consistent voting percentage.

Requiring, to the greatest extent practicable, at least one defense counsel be
learned in the law applicable to capital cases, as in federal civilian courts and
military commissions.

e Reform Sentencing, Guilty Pleas, and Plea Agreements by—

(0]

Ensuring that each offense receives separate consideration for purposes of
sentencing to confinement.

Replacing the current sentencing standard (which relies on maximum
punishments with minimal criteria in adjudging a sentence below the maximum)
with a system of judicial discretion guided by parameters and criteria.

Improving military plea agreements by allowing negotiated ranges of
punishments and adjudged sentences within the range.

Continuing to permit appeals of sentences by servicemembers, and establishing
government appeals of sentences in circumstances similar to federal civilian
practice.

Providing for the effective implementation of these reforms by establishing
sentencing by military judges in all non-capital trials.

e Streamline the Post-Trial Process by—

(0]

Eliminating redundant post-trial paperwork and requiring an entry of judgment
by the military judge similar to federal civilian practice to mark the completion
of a special or general court-martial.

Establishing restricted authority to suspend sentences in cases in which the
military judge recommends a specific form of suspension and the convening
authority approves a suspension within the military judge’s recommendation.

e Modernize Military Appellate Practice by—

(0]

(0]

Permitting the government to file interlocutory appeals in general and special
courts-martial regardless of whether a punitive discharge could be adjudged.

Transforming the automatic appeal of cases to the service Courts of Criminal
Appeals into an appeal of right in which the accused, upon advice of appellate
defense counsel, would determine whether to file an appeal.

Expanding direct review jurisdiction of the Courts of Criminal Appeals primarily
with respect to cases in which an accused is sentenced to confinement for more
than six months.

Providing servicemembers, like their civilian counterparts, with the opportunity
to obtain judicial review in all cases.
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Focusing the appeal on issues raised by the parties, with the opportunity for the
Courts of Criminal Appeals to review for plain error.

Establishing harmless error standards of review for guilty pleas similar to those
applied by the federal civilian courts of appeal.

Providing for review of issues identified by the accused regarding factual
sufficiency when the appellant makes a sufficient showing to justify relief.

Permitting the government to appeal a sentence under conditions similar to
those applied by the federal civilian courts of appeal.

Continuing to require automatic review of capital cases and requiring, to the
greatest extent practicable, at least one appellate defense counsel be learned in
the law applicable to capital cases.

e Increase Transparency and Independent Review of the Military Justice System by—

o

Creating a statute requiring uniform public access to courts-martial documents
and pleadings similar to that available in federal civilian courts.

Establishing an independent blue ribbon panel of experts to conduct periodic
reviews of the UCM].

e Improve the Functionality of Punitive Articles and Proscribe Additional Acts by—

o
(0}

Restructuring the punitive articles of the UCM], which proscribe criminal acts.

Establishing specific statutory punitive articles to cover many forms of
misconduct now addressed by Executive Order in the General Article.

Authorizing the President to designate lesser included offenses under legislative
criteria.

Aligning the definition of “sexual acts” in Article 120 with federal civilian law.

Revising the prohibition against stalking (Article 130) to include cyberstalking
and threats to intimate partners.

Amending the statute of limitations for child-abuse offenses, fraudulent
enlistment, and to extend the period when DNA testing implicates an identified
person.

Creating new enumerated offenses, including:
= Article 93a: Prohibited activities with military recruit or trainee by
person in position of special trust
= Article 121a: Fraudulent use of credit and debit cards
= Article 123: Offenses concerning Government computers
= Article 132: Retaliation
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Executive Summary

Introduction

The Uniform Code of Military Justice (UCM]) provides the statutory framework for the
military justice system. In this Report, the Military Justice Review Group (MJRG) provides
individual analysis of every article of the UCM], including summaries of the current
statutes, historical background, current practice, and comparisons to applicable rules and
procedures in federal civilian practice. The Report proposes substantive additions to the
UCM] through 37 new articles and substantive statutory amendments to 68 articles. The
Report includes consolidated draft legislation incorporating all proposed changes.

This summary briefly describes the background of the MJRG and highlights the primary
recommendations in the Report.1

Establishing the MJRG and its Guiding Principles

This comprehensive review of the military justice system resulted from a request by the
Department of Defense’s senior uniformed leadership to the Secretary of Defense. In
August 2013, the then-Chairman of the Joint Chiefs of Staff, General Martin Dempsey, and
the other members of the Joint Chiefs recommended to then-Secretary of Defense Chuck
Hagel “a comprehensive and holistic review” of the UCM] and the military justice system to
ensure that the system “most effectively and efficiently does justice consistent with due
process and good order and discipline.”? The Joint Chiefs concluded that a comprehensive
review of the UCM] was appropriate in view of the many social developments and major
changes in the armed forces since the last comprehensive review, which occurred in the
1980s.

On October 18, 2013, Secretary Hagel directed the General Counsel of the Department of
Defense to conduct a comprehensive review of the UCM] and the military justice system,
including the MCM and service regulations, with support from military justice experts
provided by the military Services.3 The Secretary’s direction included a requirement to
consider the report and recommendations of the Response Systems to Adult Sexual Assault
Crimes Panel (Response Systems Panel).4

1Section B of the Report contains an Article-by-Article Index of UCM] Recommendations, followed by a
detailed analysis of each provision of the UCM], including recommended amendments. Section C of the Report
contains consolidated draft legislation that includes all proposed amendments to the UCM].

2U.S. Dep'’t of Def,, Memorandum from the Chairman of the Joint Chiefs of Staff on Recommendation of the
Joint Chiefs of Staff with respect to a Holistic Review of the Uniform Code of Military Justice (Aug. 5, 2013).
The Chairman’s memorandum is attached as Appendix A to this Report.

3 U.S. Dep’t of Def., Memorandum from Secretary of Defense on Comprehensive Review of the Uniform Code of
Military Justice (Oct. 18, 2013). Secretary Hagel’s memorandum is attached as Appendix B to this Report.

4]d. The Response Systems Panel was established by the National Defense Authorization Act for Fiscal Year
2013, Pub. L. No. 112-239, § 576, 126 Stat. 1632 (2013) [hereinafter NDAA FY 2013]. The Response Systems
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The DoD General Counsel established the MJRG to carry out the comprehensive review,
utilizing military justice experts detailed by the Services.> The General Counsel appointed
Andrew S. Effron, former Chief Judge of the United States Court of Appeals for the Armed
Forces, to serve as the Director of the MJRG.®

The General Counsel’s Terms of Reference established five guiding principles for the MJRG
to apply during its review:

e Use the current UCM] as a point of departure for baseline reassessment.

e Where they differ with existing military justice practice, consider the extent to
which the principles of law and the rules of procedure and evidence used in the trial
of criminal cases in the United States district courts should be incorporated into
military justice practice.

e To the extent practicable, UCM] articles and MCM provisions should apply uniformly
across the military services.

e (Consider any recommendations, proposals, or analysis relating to military justice
issued by the Response Systems Panel.

e C(Consider, as appropriate, the recommendations, proposals, and analysis in the
report of the Defense Legal Policy Board, including the report of that Board’s
Subcommittee on Military Justice in Combat Zones.”

The DoD General Counsel also directed the MJRG to consult with general and flag officers
with experience as general court-martial convening authorities—senior commanders with
authority to direct that cases be tried by court-martial. The Legal Counsel to the Chairman
of the Joint Chiefs of Staff was tasked with assisting in identifying a suitable group of

Panel conducted a twelve-month independent review and assessment of the systems used to investigate,
prosecute, and adjudicate adult sexual assault and related offenses in the military, including the role of the
commander in the administration of military justice. See REPORT OF THE RESPONSE SYSTEMS TO ADULT SEXUAL
ASSAULT CRIMES PANEL (June 2014) [hereinafter RESPONSE SYSTEMS PANEL REPORT], available at
http://responsesystemspanel.whs.mil. The Response Systems Panel ultimately made 132 recommendations,
which the Department of Defense is in the process of implementing. See U.S. Dep’t of Def., Memorandum from
the Secretary of Defense on Implementation of the Recommendations of the Response Systems to Adult
Sexual Assault Crimes Panel (Dec. 15, 2014), available at http://jpp.whs.mil/Public/docs/03_Topic-
Areas/01-General_Information/05_DoDResponse_RSPRecommendations_20141215.pdf.

5In addition to detailed military personnel, the MJRG staff includes civilian personnel with expertise in
military and criminal law, as well as experienced legislative counsel. The MJRG also benefits from the
assistance of personnel made available on a periodic basis by the DoD General Counsel and the Department of
Justice.

6 See Appendix D to this Report for a full list of the members of the MJRG and its Advisors.

7Terms of Reference for the Military Justice Review Committee (Jan. 24, 2014) and Addendum (Mar. 12,
2014) [hereinafter Terms of Reference and Addendum, respectively]. Both the Terms of Reference and the
Addendum are attached as Appendix C to this Report.
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officers for this purpose. Finally, the DoD General Counsel required the Director to
coordinate any proposed amendments, at his discretion, on an ongoing basis with the DoD
Deputy General Counsel (Personnel & Health Policy), The Judge Advocates General of the
Army, Navy, Air Force, and Coast Guard, the Staff Judge Advocate to the Commandant of the
Marine Corps, and the Legal Counsel to the Chairman of the Joint Chiefs of Staff.8

The General Counsel designated two distinguished experts in the law—the Honorable
David Sentelle, former Chief Judge for the United States Court of Appeals for the District of
Columbia Circuit; and the Honorable Judith Miller, former DoD General Counsel—to serve
as Senior Advisors to the MJRG. The DoD General Counsel also requested that the
Department of Justice designate an expert criminal litigator to serve as an advisor to the
MJRG. Mr. Jonathan Wroblewski, Director of the Office of Policy and Legislation in the
Criminal Division of the Department of Justice (Do]), serves as the DoJ’s Advisor to the
MJRG. Mr. John Sparks and Mr. Clark Price have served as advisors to the MJRG from the
United States Court of Appeals for the Armed Forces.

The DoD Office of General Counsel facilitated the opportunity for public input to the MJRG
by establishing a website that included an invitation to submit recommendations.? The
Office of General Counsel also wrote to over 400 organizations, including bar associations,
law schools, victims’ advocacy groups, and other public interest organizations, advising
them of the opportunity for input. The MJRG received numerous thoughtful public
comments which it considered during the review process.

The Secretary of Defense established a very tight time frame for completion of the
comprehensive review—one year for a legislative report on the UCM], and a report on
implementing rules six months later.19 Based upon this guidance and direction from the
DoD General Counsel, the MJRG submitted its initial report on the UCM] to the General
Counsel on March 25, 2015. Following a period of internal review within the Department of
Defense, the MJRG submitted a revised UCM] report on September 2, 2015. The Department
approved the legislative proposals in the revised report as an official Department of
Defense proposal, and submitted the proposals to the Office of Management and Budget for
interagency review. After considering comments provided during the interagency review,
the MJRG prepared this final report, which includes the legislation that has been submitted
to Congress as an official administration proposal.

Based upon guidance from the DoD General Counsel, the MJRG has prepared a separate
report on implementing rules, focusing primarily on the Manual for Courts-Martial

8 Terms of Reference, supra note 7, at 4.
9 The MJRG’s website is located at http://www.dod.mil/dodgc/mjrg.html.

10 The MJRG’s separate review of implementing rules is described in Section A, Part 2 of this Report. Many
potential areas for MCM proposals are identified in this Report’s discussions of the UCM].
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(MCM).11 The MJRG'’s report on the MCM, which was submitted to the DoD General Counsel
on September 21, 2015, currently is under review within the Department of Defense.

Further information regarding the scope and methodology of the MJRG is found in Part A of
this Report.

Purpose of Military Law

The purpose of military law is “to promote justice, to assist in maintaining good order and
discipline in the armed forces, to promote efficiency and effectiveness in the military
establishment, and thereby to strengthen the national security of the United States.”12
These three major recurring themes—justice, discipline, and efficiency—are set forth in
complementary clauses of the Preamble to the Manual for Courts-Martial and are woven
throughout the structure and provisions of the UCM] and the Manual. Since its inception in
1775, military law in the United States has evolved to recognize that all three components
are essential to ensure that our national security is protected and strengthened by an
effective, highly disciplined military force.

The current structure and practice of the UCM] embodies a single overarching principle
based on more than 225 years of experience: a system of military law can only achieve and
maintain a highly disciplined force if it is fair and just, and is recognized as such both by
members of the armed forces and by the American public. “Once a case is before a court-
martial, it should be realized by all concerned that the sole concern is to accomplish justice
under the law. ... It is not proper to say that a military court-martial has a dual function as
an instrument of discipline and as an instrument of justice. It is an instrument of justice and
in fulfilling this function it will promote discipline.”13 This Report’s proposals are made
with full recognition that the necessity for justice and the requirement for discipline are
inseparable.14

" The President implements the UCM] and prescribes rules for pretrial, trial, and post-trial procedure by
executive order in the MCM. Based upon direction from the DoD General Counsel, the MJRG’s report on the
MCM includes recommendations for rules that would be used to implement the legislative proposals from the
MJRG, subject to enactment. In that context, the recommendations in the MJRG’s MCM report take the form of
a discussion draft that provides a foundation for further consideration during internal DoD and interagency
review.

12MCM, Part I, |3; see also Parker v. Levy, 417 U.S. 733, 763-64 (1974) (Blackmun, ]., concurring)
(“[Clommanders who are arbitrary with their charges will not produce the efficient and effective military
organization this country needs and demands for its defense.”).

13 AD Hoc COMMITTEE TO STUDY THE UNIFORM CODE OF MILITARY JUSTICE, REPORT TO THE HON. WILLIAM R. BRUCKER,
SECRETARY OF THE ARMY 11 (Jan. 18, 1960) [hereinafter POWELL REPORT], available at
http://www/loc.gov/rr/frd /Military_Law/pdf/Powell_report/pdf.

14 See, e.g., POWELL REPORT, supra note 11, at 11-12 (“In the development of discipline, correction of individuals
is indispensable; in correction, fairness or justice is indispensable. Thus, it is a mistake to talk of balancing
discipline and justice—the two are inseparable. .. ."”); United States v. Littrice, 13 C.M.R. 43, 47 (C.M.A. 1953)
(“It was generally recognized [by Congress] that military justice and military discipline were essentially
interwoven. . . . [C]lonfronted with the necessity of maintaining a delicate balance between justice and
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The need to promote discipline through an instrument of justice requires a court-martial
system that differs in important respects from civilian criminal justice systems. As the
Supreme Court has stated, the military remains a “specialized society separate from civilian
society . .. [because] it is the primary business of armies and navies to fight or be ready to
fight wars should the occasion arise.”15 This separateness of purpose and mission has
shaped the values and traditions that are embodied in the UCM]J, as reflected in the
following unique characteristics that distinguish courts-martial from criminal trials in the
civilian courts.

Unique Military Offenses. The offenses proscribed by the UCM] are “military offenses,”
even when similar offenses also exist at common law. This is because crimes committed by
military members, irrespective of substantially similar civilian counterparts, have the
potential to seriously damage unit cohesion by destroying the bonds of trust critical to
successful mission accomplishment. There are also crimes under the UCM] that consist of
unique military offenses—including desertion, disrespect, disobedience, malingering,
misbehavior before the enemy, and others. These offenses are specifically proscribed in the
military context because of their deleterious impact on morale and mission
accomplishment.

In addition, Article 134, the General Article, proscribes conduct that is prejudicial to good
order and discipline or of a nature to bring discredit on the armed forces. Under this article
and others, members of the armed forces can face prosecution for acts which are not
regarded as criminal in civilian jurisdictions. For example, activity that might be protected
under the First Amendment to the Constitution if carried out by a civilian can lead to
criminal punishment for a member of the armed forces. This is because the unique needs of
military service require constitutional considerations to be applied differently to those who
serve in the military.1¢ “In civilian life there is no legal sanction—civil or criminal—for
failure to behave as an officer and a gentleman; in the military world, [Article] 133 imposes
such a sanction on a commissioned officer.”17

Unique Military Procedures. The court-martial system has unique procedures developed
for those circumstances where civilian criminal procedures are impractical or unworkable
in a military setting. The procedures often have as their origin the need for a system that is

discipline, Congress liberalized the military judicial system but also permitted commanding officers to retain
many of the powers held by them under prior laws.”); Article 30(b), UCM] (“Upon the preferring of charges,
the proper authority shall take immediate steps to determine what disposition would be made thereof in the
interest of justice and discipline.”) (emphasis added).

15 Parker, 417 U.S. at 743 (internal quotation and citation omitted).

16 See Parker, 417 U.S. at 758 (“While the members of the military are not excluded from the protection
granted by the First Amendment, the different character of the military community and of the military
mission requires a different application of those protections. The fundamental necessity for obedience, and
the consequent necessity for imposition of discipline, may render permissible within the military that which
would be constitutionally impermissible outside it.”).

17 Parker, 417 U.S. at 739.
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simultaneously efficient and capable of operating in a wide variety of settings—including
forward-deployed areas of armed conflict—while also remaining fair and just given the
highly hierarchical structure of the military.

Sometimes these procedures are more favorable to members of the armed forces than
analogous procedures in civilian practice. For example, rights advisement warnings under
Article 31(b)—similar to those required in the civilian setting by Miranda v. Arizonal8—are
required whenever a servicemember is suspected of an offense and questioned, regardless
of whether he or she is in custody. This extra protection for military members suspected of
crimes is rooted in the recognition of the inherently custodial nature of interrogation
within the military setting. Additionally, in the military, the assistance of counsel is
provided throughout the court-martial and appellate process, regardless of the member’s
rank or ability to pay. With respect to court-martial procedure, the military employs a
robust and open discovery process designed to minimize gamesmanship, increase
efficiency in the pretrial and trial processes, and ensure that a servicemember’s rights
during these processes are protected.

Sometimes the procedures employed in the court-martial process are less favorable to
servicemembers than similar procedures in civilian practice. For example, in the military,
confinement before trial is permitted under broader circumstances than in civilian practice,
and with no potential for bail. Also, court-martial panels (military juries) can be composed
of fewer than twelve members and do not require unanimous verdicts except to proceed to
capital sentencing in a case in which the death penalty is an authorized sentence. The
Supreme Court traditionally defers to the balance struck by Congress in these matters. “[I]n
determining what process is due, courts must give particular deference to the
determination of Congress, made under its authority to regulate the land and naval forces,
U.S. Const,, Art. ], § 8.”19

Unique Military Punishments. In addition to confinement and fines, servicemembers
found guilty of committing criminal offenses under the UCM] face possible punitive
separation (bad-conduct or dishonorable discharges for enlisted personnel; dismissal for
officers) as well as reductions in their rank and loss of pay. These punishments not only
remove convicted military members from the armed forces, they may also deprive them of
vested retirement pay and veterans benefits otherwise earned during periods of honorable
service.

Partnership of Staff Judge Advocates and Convening Authorities. The partnership of
convening authorities—senior commanders authorized to convene courts-martial—and
their primary legal advisors, staff judge advocates, is a distinct feature of the military
justice system. Staff judge advocates provide critical advice to general court-martial
convening authorities. A convening authority may not refer charges to trial by general
court-martial in the absence of legal analysis and the staff judge advocate’s determination
that: the charge alleges an offense under the UCM]J; there is jurisdiction over the offense

18 Miranda v. Arizona, 384 U.S. 436 (1966).

19 Middendorf v. Henry, 425 U.S. 57, 67 (1976).
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and the accused; and the charge is warranted by the evidence contained in the preliminary
hearing report.20

Due in part to the unique roles of the staff judge advocate and convening authority in the
military justice system, as well as the authority and responsibilities of commanders
throughout the military organization, the UCM] includes an express statutory provision
addressing unlawful command influence. Under Article 37, interference with court-martial
proceedings by convening authorities and all others subject to the Code is strictly
prohibited. Such a prohibition has no direct parallel in federal civilian practice, but is
essential in ensuring a just system that maintains the confidence of both servicemembers
and the public. For example, “by insulating military judges from the effects of command
influence, [the UCM] and corresponding regulations] sufficiently preserve judicial
impartiality so as to satisfy the Due Process Clause” requirement for “a fair trial in a fair
tribunal.”21 The prohibition against unlawful command influence was a major driving
factor behind the enactment of the UCM]J. It remains essential to ensure fairness and justice
in the armed forces, which require a hierarchical command structure in order to prevail in
the harsh and unforgiving conditions of military combat.

Deployability. In the military, there is a unique need to conduct trials in deployed
environments during ongoing combat operations around the world, as well as in other
nations where American servicemembers are stationed. Courts-martial are routinely
conducted in nations with which the United States has Status of Forces Agreements; these
agreements establish priority of criminal jurisdiction over offenses committed by
servicemembers between the host nation’s law and the UCM]. In addition, numerous
courts-martial have been conducted during combat deployments, including throughout the
deployments that have taken place in Iraq and Afghanistan since the September 11, 2001
attacks.

Consideration of Criminal Law Practices in Civilian Courts. Congress enacted the UCM] in
1950 following widespread dissatisfaction with the operation of courts-martial and their
fairness to the accused during World War II. Congress addressed this dissatisfaction in the
UCM], in part, by prohibiting unlawful command influence and creating an appellate court
composed of civilians, the court now designated as the United States Court of Appeals for
the Armed Forces. Since then, the UCM] has continually evolved in an effort to achieve
justice, discipline, and efficiency and fine tune the balance between these complementary
goals. The result is “a system of military justice notably more sensitive to due process
concerns than the one prevailing through most of our country’s history ... .”22

20 See Articles 30 and 34, UCM]. For additional information and a recent assessment of the role of the
commander in the military justice system see RESPONSE SYSTEMS PANEL REPORT, supra note 4, at 22-25; 73-74;
125-132; 167-171.

21 Weiss v. United States, 510 U.S. 163, 179 (1994).

22 Weiss, 510 U.S. at 194 (Ginsburg, J., concurring).

19|Page of 1300



REPORT OF THE MILITARY JUSTICE REVIEW GROUP — PART I: UCM] RECOMMENDATIONS

Military law has incorporated practices and procedures of federal civilian law where
practicable and not contrary to or inconsistent with the requirements of the armed forces.
It also has counterbalanced the limitation of rights available to servicemembers with
procedures designed to ensure protection of those rights that are provided under military
law. 23 Since its enactment in 1950, significant changes to the UCM] include the
establishment of the military judiciary in 1968 with enhanced powers and the requirement
for qualified defense counsel in most instances; the adoption of the Military Rules of
Evidence in 1980; simplification of the post-trial process and enhancement of appellate
review in 1983; adoption of a rule-based MCM in 1984 to replace the uncertainties
generated by the prior treatise format; and a variety of clarifying amendments in
subsequent years.

As a result of these and other changes, the modes of presentation and the rules of evidence
that currently apply during trials by courts-martial are nearly identical to those in federal
civilian courts. Other procedures—such as how cases are sent to trial and how panel
members are selected; the number of members required on panels; the percentage of votes
required for a finding of guilty; sentencing proceedings; and numerous other procedures—
continue to retain military-specific components.

This Report examines many of the distinctions that remain between military practice under
the UCM] and federal and state civilian practice. The proposals recommend aligning certain
procedures with federal civilian practice in instances where they will enhance fairness and
efficiency and where the rationale for military-specific practices has dissipated. For
example, robust military judiciary and defense counsel organizations are firmly rooted in a
system largely constructed prior to their development. These and other systemic changes
reflect the growth and maturation of the military justice system since Congress enacted the
UCM].

This Report’s proposals recommend retaining military-specific practices where the
comparable civilian practice would be incompatible with the military’s purpose, function,
and mission, or would not further the goals of justice, discipline, and efficiency in the
military context. Maintaining distinct military practices and procedures—where
appropriate—remains vital to ensuring justice within a hierarchical military organization
that must operate effectively both at home and abroad, during times of conflict and times of
peace.

Contemporary Context

Recent Legislation. Recognizing the inseparable link between justice and discipline,
changes made to the UCM] since 1950 have served to enhance the rights of
servicemembers, to provide effective disciplinary tools for military commanders, and to
increase the efficiency of court-martial and appellate procedures.24In recent years,

23 See Weiss, 510 U.S. at 174 (“By enacting the [UCM]] in 1950, and through subsequent statutory changes,
Congress has gradually changed the system of military justice so that it has come to more closely resemble
the civilian system.”).

24 For a detailed narrative of the evolution of military justice, see Section A of this Report.
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legislative changes focused primarily, but not exclusively, on concern over the manner in
which the military justice system addresses sexual assault allegations, and the treatment of
sexual assault victims within the system. These targeted changes reflect concern that
neither servicemembers nor the public will have confidence in a system of military law that
does not—or does not appear to—protect the dignity and rights of victims as well as the
rights of the accused.

Recent changes represent significant modifications to court-martial practice. In general, the
changes enhanced victims’ rights and participation throughout the military justice process
while limiting the exercise of convening authorities’ pretrial and post-trial discretion.
These changes also revised a number of practices before, during, and after trial related to
the interests of an accused in the context of a military organization.

In the National Defense Authorization Acts for Fiscal Years 2014 and 2015, Congress
enacted substantial amendments to 15 articles of the UCM]J, along with additional statutory
provisions outside the UCM], that have directly impacted military justice practice.?5 A
recent executive order contains numerous provisions that implement these statutory
provisions throughout the Manual for Courts-Martial.26

Major changes in the recent legislation include:

e Codifying victims’ rights in Article 6b and incorporating into the statute many of the
rights available to victims in federal civilian courts.

e Providing Special Victims’ Counsel to alleged victims of sex-related offenses who
are authorized to receive legal assistance for legal consultation and representation
in connection with the reporting, military investigation, and military prosecution of
sex-related offenses.

e Transforming the broad pretrial investigation of offenses under Article 32 into a
more focused preliminary hearing, and providing that victims may not be
compelled to testify at the hearing.

e C(Curtailing the convening authority’s previously unrestricted post-trial discretion to
take action favorable to an accused on the findings or sentence of a court-martial,
permitting modification only in narrowly defined circumstances.

e Limiting the availability of depositions to situations in which exceptional
circumstances and the interests of justice require the preservation of prospective
witness testimony for use at preliminary hearings or trial.

25 See National Defense Authorization Act for Fiscal Year 2014, Pub. L. No. 113-66, 127 Stat. 672 (2013)
[hereinafter NDAA FY 2014]; Carl Levin and Howard P. “Buck” McKeon National Defense Authorization Act
for Fiscal Year 2015, Pub. L. No. 113-291, 128 Stat. 3292 (2014) [hereinafter NDAA FY 2015]. The MJRG’s
separate review of implementing rules is described in Section A, Part 2, of this Report.

26 Exec. Order No. 13,696, 80 Fed. Reg. 35,783 (Jun. 22, 2015).
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e C(reating oversight mechanisms in circumstances where the convening authority
declines to refer certain alleged sexual assaults to trial, and limiting the forum for
trial of those offenses to general court-martial.

e Directing the President to amend the Military Rules of Evidence to enhance
witnesses’ psychotherapist-patient privilege and limit the accused’s right to present
evidence of his or her good military character to raise reasonable doubt as to guilt.

e Amending the equal opportunity of the trial counsel, defense counsel, and the court-
martial to obtain witnesses and other evidence by limiting the circumstances under
which counsel for the accused may interview alleged sexual assault victims.

e Requiring that the sentence for certain sexual assault offenses include, at a
minimum, a dishonorable discharge or dismissal.

Further changes were enacted in the National Defense Authorization Act for Fiscal Year
2016.%7

Federal Advisory Committees. Congress also directed the Secretary of Defense to establish
several federal advisory committees to examine military law and practices with regard to
sexual assault allegations. All of these efforts reflect significant congressional and public
interest in the military justice system.

e The Response Systems Panel was established in 2013 to conduct a twelve-month
review of the effectiveness of the systems used to investigate, prosecute, and
adjudicate sexual assault offenses, including the role of the commander in the
military justice system. The Response Systems Panel issued its report in June 2014,

%7 See National Defense Authorization Act for Fiscal Year 2016, Pub. L. No. 114-92, 129 Stat. 726 (2015)
[hereinafter NDAA FY 2016]. The statute includes: enforcement of certain crime victim rights by the Court of
Criminal Appeals (sec. 531); Department of Defense civilian employee access to Special Victims’ Counsel
(SVC) (sec. 532); authority for SVCs to provide legal consultation and assistance in connection with various
government proceedings (sec. 533); timely notification of victims of sex-related offenses of the availability of
SVC assistance (sec. 534); additional improvements to the SVC program (sec. 535); enhancement of
confidentiality of restricted reporting in sexual assault cases (sec. 536); modification of the deadline for
establishment of the Defense Advisory Committee on Investigation, Prosecution, and Defense of Sexual
Assault in the Armed Forces (sec. 537); improved Department of Defense prevention and response to sexual
assaults in which the victim is a male member of the armed forces (sec. 538); preventing retaliation against
members of the armed forces who report or intervene on behalf of the victim of an alleged sex-related offense
(sec. 539); sexual assault prevention and response training for administrators and for Senior ROTC
instructors (sec. 540); retention of case notes in investigations of sex-related offenses (sec. 541); report on
prevention and response to sexual assault in the Army National Guard and Army Reserve (sec. 542);
improved implementation of UCM] changes (sec. 543); modification of RCM 104 to establish certain
prohibitions on evaluations of Special Victims Counsel (sec. 544); modification of MRE 304 relating to the
corroboration of a confession or admission (sec. 545). See 161 Cong. Rec. H7747-H8123 (daily ed. Nov. 5,
2015) (bill text and joint explanatory statement). See also H.R. REP. N0. 114-102 (2015), at 144-47; S. REP. No.
114-49 (2015),at 120-23.
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including 132 recommendations, many of which directly impact practices under the
UCM].28

e The Judicial Proceedings Panel followed the Response Systems Panel.2? The Judicial
Proceedings Panel is reviewing the operation of the court-martial process with
respect to sexual assault offenses, and will issue periodic reports through 2017. The
Judicial Proceedings Panel issued its Initial Report on February 4, 2015.30

e Congress recently directed the creation of an additional advisory committee to
conduct an in-depth study of selected court-martial cases involving sexual assault.
The Defense Advisory Committee on Investigation, Prosecution, and Defense of
Sexual Assault in the Armed Forces will begin its work in 2016.31

e In addition to these congressionally mandated review groups, the Secretary of
Defense independently established the Defense Legal Policy Board, a discretionary
federal advisory committee, in 2012. The Board issued its report on the reporting
and investigation of cases where servicemembers were alleged to have caused the
death, injury, or abuse of non-combatants in Iraq or Afghanistan in June 2013.32 The
report of the Board recommended, among other things, reforms to the military
justice system.

Summary of Recommendations - Major Legislative Proposals

The following are the MJRG’s major proposals for changes to the UCM]. Unless otherwise
noted, the proposals are predicated on a one-year transition period for implementation—
that is, a one-year period between the date of enactment of any legislation and the date on
which the new legislation would come into effect. These proposals fall into seven
categories:

e Strengthening the Structure of the Military Justice System
¢ Enhancing Fairness and Efficiency in Pretrial and Trial Procedures

e Reforming Sentencing, Guilty Pleas, and Plea Agreements

28 See note 4, supra, for more information about the Response Systems Panel.

29 The full name of the Judicial Proceedings Panel is “The Judicial Proceedings Since Fiscal Year 2012
Amendments Panel.” NDAA FY 2013, Pub. L. No. 112-239, § 576, 126 Stat. 1632 (2013).

30 See INITIAL REPORT OF THE JUDICIAL PROCEEDINGS PANEL (Feb. 2015) [hereinafter JUDICIAL PROCEEDINGS PANEL
INITIAL REPORT], available at http://jpp.whs.mil/.

31 The NDAA FY 2016 requires establishment of this additional advisory committee within 90 days after
enactment of the statute. See note 27, supra.

32 DEFENSE LEGAL PoLICY BOARD REPORT ON MILITARY JUSTICE IN COMBAT ZONES (JUNE 2013), available at
http://www.facadatabase.gov/committee/historyreportdocuments.aspx?flr=14657&cid=2446&fy=2013.
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e Streamlining the Post-Trial Process
e Modernizing Military Appellate Practice

e Increasing Transparency and Facilitating Independent, Ongoing Review of the
Military Justice System

e Improving the Functionality of the Punitive Articles and Proscribing Additional
Criminal Acts

Strengthening the Structure of the Military Justice System

The Convening Authority-Staff Judge Advocate Partnership. This Report proposes
strengthening the partnership between the convening authority and the staff judge
advocate. The proposals in the Report will enhance the scope and quality of information
available to the convening authority and staff judge advocate in their evaluation of the full
range of disposition options.

The Exercise of Disposition Discretion by Convening Authorities. Military commanders
are responsible for instilling and maintaining the level of discipline necessary to ensure
accomplishment of the military mission. The issue of whether that responsibility should
continue to include the authority to refer cases to courts-martial, or whether that authority
should be vested in judge advocates, has been the subject of considerable debate, as
reflected in the report of the Response Systems Panel, a blue-ribbon advisory committee
composed of distinguished non-governmental experts in civilian practice as well as military
law.33 Congress expressly directed the Response Systems Panel to assess the impact of
removing disposition authority from the chain of command, focusing on sexual assault
cases.3* The Panel’s report, which recommended retention of the commander’s role in
exercising disposition discretion, includes thoughtful views on both sides of the issue.35 In
view of the extensive testimony and evidence so recently gathered and considered by the
congressionally-established Response Systems Panel, the MJRG has focused its efforts on
measures to improve the current process, rather than on revisiting the underlying
fundamental policy so soon after the Response Systems Panel completed its thorough and
careful treatment of the issue.

33 See RESPONSE SYSTEMS PANEL REPORT, supra note 4, at 6-7, 22-25 (Recommendations 36-43), and 167-71.

34 NDAA FY 2014 at § 1731(a)(1)(A) (directing the Response Systems Panel to assess “the impact, if any, that
removing from the chain of command any disposition authority regarding charges preferred under . . . the
Uniform Code of Military Justice . . . would have on overall reporting and prosecution of sexual assault
cases.”). See also NDAA FY 2013 at § 576(d)(1)(F-G) (directing the Response Systems Panel to assess “the
roles and effectiveness of commanders at all levels in preventing sexual assaults and responding to reports of
sexual assault. .. [and] the strengths and weaknesses of proposed legislative initiatives to modify the current
role of commanders in the administration of military justice and in the investigation, prosecution, and
adjudication of adult sexual assault crimes.”).

35 RESPONSE SYSTEMS PANEL REPORT, supra note 4, at 6-7, 22-23 (Recommendations 36-37), 167-71, and 173-76
(Additional Views of Response Systems Panel Members Dean Elizabeth L. Hillman and Mr. Harvey Bryant).
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In that regard, the proposals in this Report endeavor to enhance decision-making in the
context of the convening authority-staff judge advocate relationship.

Focused commander and convening authority training. First, this Report proposes to
amend Article 137, which currently requires that all enlisted members receive
training on the UCM], to also extend this requirement to cover officers, and to
require periodic training for all those who exercise responsibility for the imposition
of nonjudicial punishment or who convene courts-martial. Although the services
currently incorporate military justice training into a variety of continuing
professional education programs for both officers and non-commissioned officers,
this proposal would establish a statutory requirement for focused training on the
exercise of authority under the UCM]. Part II of the Report will address the
importance of focusing training and operational guidance that considers both the
restrictions on unlawful command influence and the authority of commanders and
senior officials to instill discipline through the exercise of lawful command
emphasis.

Disposition considerations. Second, this Report proposes to clarify the distinction
between the minimum legal requirements for referral of a case to trial by court-
martial under Article 34 (Advice of staff judge advocate and reference for trial) and
the separate, prudential issues involving the exercise of disposition discretion by
military commanders and convening authorities. This includes a proposal to
establish Article 33 (Disposition guidance), which would require the President to
direct the Secretary of Defense, in consultation with the Secretary of Homeland
Security, to issue non-binding guidance regarding factors that commanders,
convening authorities, staff judge advocates and judge advocates should take into
account when exercising their duties with respect to disposition of charges in the
interest of justice and discipline. These considerations would take into account the
guidance in the Principles of Federal Prosecution in the United States Attorneys
Manual, with appropriate modifications to reflect the unique purposes and aspects
of military law. This non-binding guidance, a proposed draft of which will be offered
in Part II of this